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Thank you, Mr. Chairman and members of the Committee for your invitation to
appear before the Committee today. It is an honor to once again appear before
this Committee, this time in my individual capacity. | commend the Chairman and
the Committee for addressing the issues that are the subject of this hearing. |
also am honored to appear with Judge Mukasey and with Steve Engel, with whom
| had the privilege of working during my time in Government and both of whom |
hold in the highest regard.

As some of you may recall, as a civilian attorney | served as the Principal Deputy
General Counsel of the Department of Defense from June 2000 through March
2009, not long after | completed a twenty-seven and one-half year career as an
Active Duty Army Officer. | was in the Pentagon on 9/11 and thereafter
participated in the formulation of the legal positions that the Department
adopted in the aftermath of 9/11, including those relating to the interpretation of
the Authorization for the Use of Military Force, the legal basis for the conduct of
operations against Al Qaeda, the basis for detention of captured enemy
combatants, the decision to establish the detention facility at Guantanamo, and
the implementation of President Bush’s Military Order of November 13, 2001 to
create the Military Commissions.

The Authorization for the Use of Military Force of September 18, 2011 has served
the Nation well. Nevertheless, at the ten-year mark it is appropriate to consider
whether it should be amended. From the beginning of our fight against Al Qaeda,
well before 9/11, it has been apparent that we are at war against a non-
traditional enemy. The non-traditional nature of our foe has required



resourcefulness by every entity of our national security structure, from the
rifleman on the ground in Afghanistan all the way up the chain of command to the
President in his role as Commander in Chief. As the enemy has changed its tactics
and the locations of the planning for and conduct of its attacks, the rifleman and
his commanders at all levels have had to be nimble and adaptable in the face of
the many challenges that this non-traditional foe has thrown at us. To the extent
that the Authorization for the Use of Military Force falls short of providing the
President and his subordinate commanders with the full range of authority he and
they need to bring the fight to this changeable foe, then it should be modified to
do so.

As one who advised and aided senior civilian and uniformed leaders at the
Department of Defense as they wrestled with the decisions related to detention
of enemy combatants, the establishment of the detention facility at Guantanamo,
and the structure of Military Commissions, | remain firmly supportive of those
initial decisions and remain convinced that those decisions were correct at the
time they were made. There is absolutely every reason to continue to move
important detainees to Guantanamo for detention and intelligence gathering.
And | remain firmly convinced that Military Commissions should be the preferred
forum for the adjudication of the war crimes committed by those who have been
waging war unlawfully against our Nation and its citizens.

| am prepared to respond to your questions. Thank you.
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